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I S YO U R L L C P R O T E C T I N G YO U ?
Are you a member of a limited liability company?
Were you attracted to the LLC because it gave
you flexibility in running your business while
limiting your personal liability in the event your
company was sued? Many business owners set
up LLCs for these reasons. However, LLCs have
their limitations, and an LLC member may still
be held personally liable if a plaintiff “pierces” the
LLC’s limited liability structure.
“Piercing the corporate veil” occurs when a
business owner, normally protected by statute
from liability as a member of an LLC or
shareholder of a corporation, is found liable due
to the owner’s illegal actions. In Ohio, courts refer
to three elements that must be met to “pierce the
veil” of an entity’s protection, as reasoned in a
1993 Ohio Supreme Court decision in Belvedere
Condominium Unit Owners’ Assn. v. R.E. Roark
Cos. Inc. The first prong is often called the
“alter ego” doctrine, and the Court must find
the “corporation has no separate mind, will, or
existence of its own.” The second prong requires
the LLC member to commit fraud or an illegal
act against the plaintiff, and the third prong
requires injury or loss to result from the control
and wrongdoing.
The easiest way to prevent being held personally
liable is to make sure your LLC cannot be seen as
an alter ego of yourself. What does this mean, and
how can you make this happen? Courts look to
several factors to determine whether an LLC acts
as an alter ego for its members. LLC members
should keep the following tips in mind:
1. The LLC’s bank account must be separate
from your personal bank account;
2. Do not pay your personal expenses from
your LLC’s bank account;
3. Keep accurate records of LLC business;
4. Hold LLC meetings and keep minutes
(document major decisions made), even if
the meetings are not formal;
5. Do not use LLC property (for example,
vehicles) for personal use without keeping
records distinguishing business from
personal use.

It can be easy, especially for sole members,
to ignore these LLC formalities, and lots of
members do not follow them. However, by
failing to do so, they put themselves at risk of
personal liability.
In Denny v. Breawick, a recent Ohio Court
of Appeals case, the Court found a building
contractor, the sole member of two LLCs,
personally liable for violation of construction
laws. In that case, the Court found the LLCs
were alter egos because the building contractor
was the sole member of the LLCs, he drew
funds from the LLC bank account to pay
personal expenses, one of the LLCs did not
have a separate bank account, the member kept
no corporate records, and no meeting minutes
could be identified.
To make sure you do not end up like the
contractor in Denny, follow the tips above to
ensure your LLC is not simply an alter ego.
And don’t forget to talk with your insurance
agent about adequate insurance. Contact us if
you have any questions or concerns regarding
your personal liability.
Nick Gerschutz
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FOR OUR C LIENTS

BECE recently started using different
software for billing purposes. This
software allows us to more easily
send invoices by email and allows our
clients to securely pay their invoice
online using their debit or credit cards.
However, if you prefer, we are happy to
send invoices via USPS.
If you have any issues with emailed
invoices
or
online
payments,
please contact Shandra at sburke@
farmlawyers.com. We appreciate your
patience as we work out the “bugs” that
appear after any software change!
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J E F F E A S T E R D AY T R A N S I T I O N S T O L E S S - A C T I V E S T A T U S
One of our founding partners, Jeff Easterday, will be transitioning to “of counsel”
status starting January 1.
“After 36 years as a licensed attorney, including 25 years providing tax
preparation services for clients, the time has come for me to reduce my
schedule and step back from the full-time practice of law,” Jeff says. “My
wife and I plan to spend this winter with her family in Mexico.”
Jeff plans to return on a part-time basis (after April 15) to continue the
work he loves in farm business planning, real estate, estate planning and
probate, and yes, even some limited tax work.
Partner Russell Cunningham and Associate Nick Gerschutz will provide
limited tax work for businesses, trusts, and estates.

CAN FENCES MAKE GOOD NEIGHBORS?
Ohio’s partition fence law, originally passed in 1953,
was updated in 2008 to clarify rights and obligations of
neighboring landowners with regards to fence line issues.
Misunderstandings and disputes continue to surface more
than 10 years later.
In addressing partition line fence problems, the first hurdle
a landowner faces is deciding how to seek a resolution. Ohio
Revised Code § 971.09 sets forth how an aggrieved fence
line owner may seek redress when a neighboring owner fails
to maintain a partition line fence. Under the provisions of
§ 971.09, an aggrieved landowner may either (i) file an
action in the county court of common pleas, as provided
for in the statute, or (ii) file a complaint with the board
of township trustees. Which county and which trustees
depends upon where the land or fence is located. While the
first option (filing a lawsuit) is rather straightforward, the
second option requires jumping through various procedural
hoops that may seem less familiar.
When an aggrieved owner complains to a board of township
trustees, the board is required to send written notice to all
adjoining landowners of the time and place the board will
view the fence line in question. “All adjoining landowners”
includes those whose land simply borders the properties
upon which the partition fence or division line is located.
Simply notifying the two landowners who have the dispute
is not adequate.
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When a boundary line dispute exists between two owners
over the proper location of a partition fence, the board of
trustees has no statutory authority to determine the proper
location of a fence line. The trustees can only determine who
is responsible for building or maintaining a fence line and
assign owners their respective shares of the responsibility
for the fence’s construction. They cannot determine what
constitutes the proper boundary line, which is a matter that
will need to be decided in common pleas court.
Pursuant to ORC § 971.08, if an owner chooses to build a
partition fence, and the owner of adjoining property does
not share in the construction of the fence, the owner who
is building the fence (or a contractor hired by the owner)
may enter on the adjoining property for no more than
10 feet from the fence for the length of the fence to build
and keep the fence in good repair. However, that owner or
contractor is liable for all damages caused by the entry onto
the adjoining property, including damages to crops. If an
adjoining landowner does not share in the construction of
a boundary line fence but later attempts to take advantage
of its existence, Ohio law provides a manner in which
the landowner who built the fence can seek contribution
towards the cost of the fence.
Troy Callicoat

G R A I N G R A D I N G C E R T I F I C AT E
Kaitlyn Kachmarik, associate
attorney, has been busy learning
more about the grain industry
and international trade.
She recently met the
Ohio Department of
Agriculture’s requirements
to renew her grain grader’s
license and in September
attended the Grain and
Feed Trade Association
(“Gafta”) Commodity Dispute
Resolution Seminar in Chicago.
Gafta is an international, London
(United Kingdom) headquartered
trade association consisting of traders,
brokers, superintendents, analysts, fumigators, arbitrators and
other professionals in the international grain trade. BECE is an
Associate Professional Member of Gafta.
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UPCOMING
SPEAKING
ENGAGEMENTS

JA NUA RY 13, 2020
David Barrett will speak on Contracts,
Performance and Protecting Your
Business at the Michigan AgriBusiness Association’s 2019 Winter
Conference.

N E E D A SP EAKER ?
… Trusts, probate process, family
business succession planning,
or estate planning basics?
Contact Russell
rcunningham@ohiocounsel.com

BECE WELCOMES NICK GERSCHUTZ
Nicholas A. Gerschutz joined
BECE as an associate attorney
upon being admitted to
practice law in Ohio on
November 12.
During law school, Nick
gained experience as
a certified legal intern
with the Putnam County
Prosecutor’s Office, legal
intern at Sunderman
and Rode, LLP in Deshler,
and legal intern at Schroeder,
Blankemeyer & Schroeder in Ottawa.
Nick is originally from New Bavaria, Ohio (Henry County) and
a recent graduate of Ohio Northern University Pettit College of
Law. He earned a Bachelor of Science in Education cum laude
from Bowling Green State University.

… Board governance issues for
private businesses, non-profit
associations, or cooperatives?
Contact Carolyn
ceselgroth@farmlawyers.com
… Alternatives to resolving
disputes, such as mediation or
NGFA arbitration?
Contact David
dbarrett@farmlawyers.com
… Real Estate legal issues
Contact Jeff, Larry, Russell,
Carolyn, or Troy
jeasterday@farmlawyers.com
lgearhardt@farmlawyers.com
rcunningham@ohiocounsel.com
ceselgroth@farmlawyers.com
tcallicoat@farmlawyers.com
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As 2019 draws to a close, we remember with gratitude our clients and friends.
Thank you for your business and your referrals. We appreciate the opportunity to serve you.

May you have a wonderful and blessed holiday season!

